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Introduction

Eric Posner and Adrian Vermeule recently observed that: ‘[aJmong legal aca-
demics, a near consensus has emerged: coercive interrogation must be kept
“illegal,” but nonetheless permitted in certain circumstances.’! In one of the
most recent contributions to this growing body of work Mirko Bagaric and
Julie Clarke have proposed that in certain circumstances torture is ‘morally
justifiable’ and should be permitted as an ‘interrogation device’ in order to
‘prevent significant harm to others.’?> The ‘near consensus’ of which this work
forms a part is given added importance because of the ongoing threat of a ter-
rorist attack in the United States and elsewhere, as well as growing evidence
that as part of the ‘war on terror, officials within the Bush Administration
have sanctioned the use of coercive interrogation against detainees as a means
of intelligence gathering.® In addition, the US military and Central Intelli-
gence Agency (CIA) has been linked to the physical and psychological abuse
of detainees in Iraq, Afghanistan, Guantdnamo Bay and elsewhere.* These
practices have attracted criticism, not least from individuals within the United
States military, law enforcement agencies and the CIA.>

Despite the shock expressed by many at the use of coercion by US
government agencies and their allies since 9/11, the reality is that coer-
cion and torture have long been tools of US policy.® What perhaps is
unique about the current situation is the number of scholars prepared to
lend support to a legalised system of coercion. As a consequence of the
‘near consensus’ to which Posner and Vermeule refer, this Article will
consider recent scholarly writings in this area, along with several decades
worth of judicial decision-making that has considered the use of coercive
interrogation.” In so doing, competing claims regarding the effectiveness of
coercion will be considered.

* This article is based on a paper presented at the conference ‘In the Shadow of 9/11: Policing,
Intelligence and Security in the UK’ at the University of Wolverhampton, September 2005.
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Is coercive interrogation effective? The response of legal scholars and
the judiciary

Since 9/11 the scholarly proponents of a legally sanctioned system of co-
ercive interrogation appear, without detailed analysis, to be convinced that
it is an effective means of intelligence gathering. For example, Bagaric and
Clarke claim: ‘The main benefit of torture is that it is an excellent means of
gathering information.’® In their analysis of the possible drawbacks and ben-
efits of coercive interrogation, Posner and Vermeule cite evidence that they
argue ‘strongly suggests that coercive interrogation saves lives.’® Likewise,
Dershowitz claims that torture ‘sometimes works, even if it does not always
work’ and that ‘there are numerous instances in which torture has produced
self-proving, truthful information that was necessary to prevent harm to civil-
ians.’ (emphasis in original)'® Some scholars have given support to the idea of
legally sanctioned torture with little or no concern as to whether it is actually
effective.!! By contrast others have argued that it is ineffective. For example,
in a recent article and without detailed analysis of evidence, Koh stated: ‘To
be sure, there is abundant evidence that torture is not effective either as an
interrogation tactic or an information-extracting device.’ 1>

The judiciary of several different jurisdictions has also considered the issue
of coercive interrogation in various legal and factual contexts. In a number
of these cases the issue of effectiveness has been in evidence. Most recently,
in A(FC) v. Secretary of State for the Home Department'® a 8:1 majority
of the House of Lords determined that ‘there is a general rule that evidence
obtained by torture is inadmissible in judicial proceedings’ and so could not
be used against persons certified and detained as terrorists under the Anti-
terrorism, Crime and Security Act 2001.'* When discussing the exclusionary
rule that precludes the use of such evidence, two of the Law Lords referred to
the unreliability of information gained by torture. Lord Bingham of Cornhill
stated:

Itseems indeed very likely that the unreliability of a statement or confession
procured by torture and a desire to discourage torture by devaluing its
product are two strong reasons why the [exclusionary] rule was adopted.'>

Lord Carswell took a similar position, basing his view on evidence, albeit
limited, of ineffective coercion:

The objections to the admission of evidence obtained by the use of torture
are twofold, based, first, on its inherent unreliability and, secondly, on the
morality of giving any countenance to the practice. The unreliability of
such evidence is notorious: in most cases one cannot tell whether correct
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information has been wrung out of the victim of torture- which undoubtedly
occurred distressingly often in Gestapo interrogations in occupied territo-
ries in the Second World War- or whether, as is frequently suspected, the
victim has told the torturers what they want to hear in the hope of relieving
his suffering. Reliable testimony of the latter comes from Senator John
McCain of Arizona, who when tortured in Vietnam to provide the names
of the members of his flight squadron, listed to his interrogators the of-
fensive line of the Green Bay Packers football team, in his own words,
“knowing that providing them false information was sufficient to suspend
the abuse.”!

Lord Hope took a very different perspective from the other judgments
when he stated:

Torture . . . is resorted to for a variety of purposes and it may help to identify
them to put this case into its historical context. The lesson of history is
that, when the law is not there to keep watch over it, the practice is always
at risk of being resorted to in one form or another by the executive branch
of government. The temptation to use it in times of emergency will be
controlled by the law wherever the rule of law is allowed to operate. But
where the rule of law is absent, or is reduced to a mere form of words to
which those in authority pay no more than lip service, the temptation to use
torture is unrestrained. The probability of its use will rise or fall according
the scale of the perceived emergency . .. In the first place, torture may be
used on a large scale as an instrument of blatant repression by totalitarian
governments ... Or it may be used in totalitarian states as a means of
extracting confessions from individuals whom the authorities wish to put
on trial so that they can be used against them in evidence.!’

In this passage, Lord Hope recognises two characteristics of coercion that
have been largely unacknowledged by those who propose a legalised system
of coercive interrogation. He points to the problem that coercion may be ‘con-
trolled,” but only where the ‘rule of law is allowed to operate.” This highlights
the problem of slippage, whereby state officials are tempted to use coercion
because of the pressure, for example, to prevent future acts of terrorism. Such
pressures can result not only in officials ignoring legal prohibitions, but also
using coercion in an increasing wide range of circumstances. By contrast to
Lord Hope’s observations, some of the proponents of a legally sanctioned
system of coercion reject the slippage argument and claim that coercion can
be legally controlled.'® Lord Hope also recognises that coercion can exist for
many different reasons, independently of whether or not it is effective. This
can be contrasted with Dershowitz, who for example, states: ‘It is precisely
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because torture sometimes does work and can sometimes prevent major disas-
ters that it still exists in many parts of the world and has been totally eliminated
from none.’'® Here, Dershowitz simply assumes that torture exists around the
globe for a rational reason, that is, as a means of preventing terrorism or
other criminality. Yet elsewhere he does acknowledge that in countries such
as Egypt, Jordan, and the Philippines, ‘torture — including the lethal torture
of purely political prisoners — is common and approved at the highest levels
of government.’°

Lord Brown of Eaton-Under-Heywood’s judgment highlights a tension
between legal prohibitions and the prevention of terrorist acts that endanger
the public.

Torture is an unqualified evil. It can never be justified. Rather it must always
be punished . . . But torture may on occasion yield up information capable
of saving lives, perhaps many lives, and the question then inescapably
arises: what use can be made of this information? Unswerving logic might
suggest that no use whatever should be made of it: a revulsion against
torture and an anxiety to discourage rather than condone it perhaps dictate
that it be ignored: the ticking bomb must be allowed to tick on. But there are
powerful countervailing arguments too: torture cannot be undone and the
greater public good thus lies in making some use at least of the information
obtained, whether to avert public danger or to bring the guilty to justice.?!

This passage illustrates a dilemma that exists at the heart of the debate
over coercive interrogation: while torture is described an ‘unqualified evil,’ it
may also produce life saving information. However, similarly to the other Law
Lords, Lord Brown’s assessment of ‘countervailing arguments’ involves no
serious effort to consider the effectiveness of such methods. By contrast, the
head of the Security Service, Eliza Manningham-Buller, submitted a state-
ment to the House of Lords during the hearing of the appeal in A which
discussed the work of the Security Service and the use of intelligence sup-
plied by foreign governments. This statement explained the importance of
intelligence gleaned from foreign security agencies in fighting international
terrorism and the methods used by the Security Service to ensure its reliability.
It also contains two examples of crucial information that has been supplied by
foreign security agencies.?? In evaluating evidence supplied by foreign agen-
cies which may have resulted from coercion, Manningham-Buller explained
that attempts are made to identify the origins of intelligence and ‘[w]here con-
text can be obtained it may assist the Agencies in assessing the reliability of
the [intelligence].’>? In the context of intelligence gathered from ‘individuals
in detention’:
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‘We treat such intelligence with great care, for two main reasons: detainees
can seek to mislead their questioners, and where the Agencies are not aware
of the circumstances in which the intelligence was obtained, it is likely to
be more difficult to assess its reliability. However, experience proves that
detainee reporting can be accurate and may enable lives to be saved’.?*

The information provided by Manningham-Buller can be interpreted in
various ways. One could argue that it lends support to the suggestion that
coercion works in producing life-saving information. However, this assumes
that in the two case studies coercion was actually used to obtain intelligence.
There are certainly grounds for suspicion,”> however, in neither case can the
link between alleged coercion and the disclosure of information be substan-
tiated. Even if coercion was used in these cases it does not lend convincing
support to the claim that coercion generally produces reliable information.
This is because Manningham-Buller’s statement provides no information on
the number of cases in which the Security Service has rejected intelligence
because of reliability concerns, nor the extent to which information that may
have been gained through coercion has been subsequently proven to be inac-
curate.

The judgment of the House of Lords in A appeared to ignore the ‘coun-
tervailing arguments’ noted by Lord Brown, along with Eliza Manningham-
Buller’s submission. Likewise, in Ireland v. United Kingdom, while the Euro-
pean Court of Human Rights acknowledged a claim that coercive interrogation
produced significant intelligence gains,?® it still held that the use of coercion
by security forces in Northern Ireland amounted to ‘inhumane or degrading’
treatment under Art. 3 of the European Convention on Human Rights.?’ The
claim of effectiveness thus appeared to have little influence on the court’s deci-
sion. By way of contrast, in Public Committee Against Torture in Israel. v. The
State of Israel®® the Israeli High Court of Justice (HCJ) found that the Israeli
General Security Service (GSS) did not have lawful authority to use tech-
niques such as shaking or stress positions during the interrogation of terrorist
suspects. The court concluded that a necessity defence might be available
where coercion is used in cases involving ‘ticking time bombs,” when ‘there
exists a concrete level of imminent danger of the explosion’s occurrence.’*
In this judgment, the HCJ cites two examples of coercion allegedly producing
information that prevented future terrorist attacks, thereby saving the lives of
innocent civilians.*® By allowing the potential use of the necessity defence,
the court clearly accepted the effectiveness of coercion, otherwise the defence
would have had no foundation. In a recent German case, a court considered
the necessity defence in the context of police officers who threatened a sus-
pected kidnapper with pain ‘he would never forget’ if he did not disclose the
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whereabouts of a child whom he had abducted and subsequently murdered.
Following this threat, the suspect disclosed the location of the child. The po-
lice officers were convicted of offences under the German Criminal Code. The
Regional Court at Frankfurt held that the necessity defence was not available,
but decided that the officers should not be punished due to ‘massive mitigating
circumstances,” including the urgent need for information and the pressure on
the investigating officers. 3!

In his consideration of a legalised system of coercive interrogation, Der-
showitz cites the decision of Leon v. Wainwright*? to suggest that the US courts
have already considered the concept of necessity in the use of coercion by
police officers. In this case the appellant, along with an accomplice, abducted
a taxi driver and then demanded money from the driver’s family for his safe
return. The appellant was subsequently arrested by police officers, who then
threatened and ‘physically abused’ him until he disclosed the location of the
taxi driver.>® Several hours later he gave a second confession to a different
group of police officers and was later convicted of several offences including
kidnapping. The appellant based his appeal on an argument that because of
the initial coercion, the second confession was the product of a breach of
his due process rights and should be ruled inadmissible. While Dershowitz
emphasises those parts of the judgment that refer to necessity,** he neglects
the court’s reasoning that allowed for the validity of the appellant’s second
confession. The court held that the confession was freely given because it did
not result from the coercion used by the arresting officers and was made sev-
eral hours after his arrest, to different police officers from those who used the
coercion and after the appellant waived his right to counsel.>> The decision in
Leon can be said to show some sympathy for the plight of police officers who
are attempting to save a person from a potentially life-threatening situation.
However, it should not be seen as authority for the view that coercion in times
of necessity has been given serious consideration by the US courts. This was
not the central issue in Leon, was only briefly mentioned, and the judgment
of the court rested on entirely different grounds.

Judicial responses to coercive interrogation have for the most part rejected
its use outright. In some cases its effectiveness has been explicitly denied as
in A, while in other cases such as the Leon and the recent German case, its
apparent effectiveness appears to have been largely ignored in the reasoning
of the court. There appears to be only one case, the decision of the Israeli High
Court of Justice, where it can be argued, that in allowing the possible use of
the necessity defence, the court was acknowledging the potential utility of
coercion in the interpretation of legal rules. The reluctance of the judiciary to
allow the utility of coercion to influence decision-making can be contrasted
with the support for a legalised system of coercion amongst a growing number
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of legal scholars. This may be a reflection of differing roles: judges are required
to interpret existing rules and prohibitions, while legal scholars are free to
explore possible reforms, without the restraint of precedent or the separation
of powers.

An analysis of evidence concerning the effectiveness of coercive
interrogation

Despite claims that the effectiveness of coercion is unknown,® there is in fact
growing evidence from a variety of sources that enables us to make a judgment
on the general effectiveness of coercive interrogation. There exists evidence to
suggest that coercion has sometimes resulted in the disclosure of potentially
life-saving information, along with a literature that points to many problems
associated with its use.’” It is worth noting of course, that some of the claims
contained within the existing evidence cannot be independently verified. This
is matter that should not be ignored as both state actors, along with detainees
may have reason to lie or exaggerate.>® However, with that proviso in place,
this section will examine three problems associated with coercive interroga-
tion that have been largely unexplored within the current legal literature.

The view from the Central Intelligence Agency and Federal Bureau of
Investigation

In 1997, following a Freedom of Information Act request by the Baltimore
Sun newspaper, the CIA released two interrogation manuals, both of which
explain the use of physical and psychological interrogation. The first manual
is entitled: KUBARK, Counterintelligence Interrogation, dated July 1963.%°
The second is dated 1983 and entitled: Human Resource Exploitation Train-
ing Manual.®® The latter manual explicitly refers to the ineffectiveness of
coercion: ‘Experience indicates that the use of force is not necessary to gain
cooperation of sources. Use of force is a poor technique, yields unreliable re-
sults, may damage subsequent collection efforts, and can induce the source to
say what he thinks the interrogator wants to hear.*! Notwithstanding this as-
sertion, both manuals detail the use of psychological techniques and physical
coercion that can be used to obtain ‘needed information from subjects.’*?
These manuals provide a useful means of assessing claims regarding the
effectiveness of coercive interrogation. For example, to bolster their argument,
Bagaric and Clarke state, ‘Humans have an intense desire to avoid pain, no
matter how short term, and most will comply with the demands of a torturer to
avoid the pain. Often even the threat of torture alone will evoke cooperation.’*?



472 P. RUMNEY

The CIA manuals by contrast, emphasize the limitations of coercive meth-
ods. The KUBARK manual states, ‘In fact, most people underestimate their
capacity to withstand pain ... In general, direct physical brutality creates
only resentment, hostility, and further defiance.’** The manual also notes that
there are some people able to withstand pain to a much greater degree than
others.®> Of particular relevance to a terrorist with deeply embedded religious
or political beliefs, the manual states, ‘Persons of considerable moral or in-
tellectual stature often find in pain inflicted by others a confirmation of the
belief that they are in the hands of inferiors, and their resolve not to submit is
strengthened.’*® Both manuals emphasize the importance of creating rapport
during interrogations and the need for control, professionalism, and patience
on the part of the interrogator.*’

Recent events in Iraq illustrate that the use of extreme physical brutality
does not necessarily result in cooperation. After a series of severe beatings
Iraqi Major General Abed Hamed Mowhoush died in United States mili-
tary custody.*® Having initially cooperated with his captors without the use
of coercion, it was decided that to gain further information physical coer-
cion would be used. Prior to his death ‘a secret CIA-sponsored group of
Iraqi paramilitaries, working with Army interrogators, had beaten Mowhoush
nearly senseless, using fists, a club and a rubber hose.*® These techniques
failed to gain further cooperation.®® Recent disclosures regarding this case
indicate that other techniques used to try and get Mowhoush to divulge in-
formation included a mock execution involving one of his sons who was also
detained.’! Contrary to the approach that assumes physical brutality will yield
reliable results the KUBARK manual states: ‘[t]he available evidence suggests
that resistance is sapped principally by psychological rather than physical
pressures.’>?

Another problem with coercive interrogation, which raises serious con-
cerns regarding its reliability, is that of false confessions or information. The
KUBARK manual makes specific reference to this problem:

Intense pain is quite likely to produce false confessions, concocted as a
means of escaping from distress. A time-consuming delay results, while
investigation is conducted and the admissions are proven untrue. During
this respite the interrogatee can pull himself together. He may even use the
time to think up new, more complex “admissions” that will take still longer
to disprove. KUBARK is especially vulnerable to such tactics because the
interrogation is conducted for the sake of information and not for police

purposes.>?

Prior to their release from Guantdnamo Bay in 2004, three British detainees
falsely admitted, after repeated interrogations, to appearing in a video with
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Osama Bin Laden. One of the detainees, Shafiq Rasul, gave the following
explanation for his false confession:

The reason I did this was because of the previous five or six weeks of being
held in isolation and being taken to interrogation for hours on end, short
shackled and being treated in that way. I was going out of my mind and
didn’t know what was going on. I was desperate for it to end and therefore
eventually I just gave in and admitted to being in the video.>*

Rasul and another British inmate at Guantdnamo Bay, Asif Igbal, claim
that coercion also resulted in false accusations being made by some de-
tainees against fellow detainees.’® Recently, it has been claimed that some
Guantdnamo detainees are making multiple allegations against other de-
tainees. For example, one Guantdnamo detainee is alleged to have claimed
that more than 60 other detainees had attended a terrorist training camp in
Afghanistan. However, it has subsequently come to light that ‘none of the
men had been in Afghanistan at the time the accuser said he saw them at the
camp.”>® Such disclosures suggest that measures short of the infliction of pain
may produce inaccurate information.>’

Ronald Kessler’s account of the CIA’s campaign against al Qaeda raises
further doubts regarding the effectiveness of coercive interrogation.

The CIA fuelled [press reports of coercion] hoping to instill fear. But, while
psychologists suggested ways to manipulate the prisoners, and prisoners
might be deprived of sleep, the CIA had found that torture was not needed
and, in any case, it produced bad information. Simply offering them tea
and sympathy was often enough to get al Qaeda members to talk.. . .. Most
al Qaeda members cooperated after a day or two.”8

The problem of ‘bad information’ and false confessions may also dam-
age the investigatory process by producing information that ‘distracts, rather
than supports, valid investigations.”>® Documents recently released under the
United States Freedom of Information Act®® make it apparent that the FBI
expressed serious reservations regarding the effectiveness and consequences
of interrogation techniques used by other agencies at Guantdnamo Bay. In a
released e-mail, an FBI official states:

Of concern, DOD [Department of Defense] interrogators impersonating
Supervisory Special Agents of the FBI told a detainee that [redacted]. .
. . These tactics have produced no intelligence of a threat neutralization
nature to date and CITF believes that techniques have destroyed any chance
of prosecuting this detainee. If this detainee is ever released or his story
made public in any way, DOD interrogators will not be held accountable
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because these torture techniques were done [by] the ‘FBI” interrogators.
The FBI will [be] left holding the bag before the public.®!

In another e-mail an FBI official notes that the DOD and FBI techniques
differ ‘drastically’ and in meetings with the Department of Justice, ‘we often
discussed [redacted] techniques and how they were not effective or producing
[intelligence] that was reliable.’%? In the context of one detainee, the FBI
official goes on to say that the DOD:

wanted to pursue expeditiously their methods to get “more out of him”
[redacted]. We were given a so called deadline to use our traditional meth-
ods. Once our timeline [redacted] was up [redacted] took the reigns. . .. I
voiced concerns that the [intelligence] produced was nothing more than
what FBI got using simple investigative techniques. . .. I finally voiced my
opinion concerning the information. The conversations were somewhat
heated [redacted] agreed with me. [redacted] finally admitted the informa-
tion was the same info the Bureau obtained. It still did not prevent them
from continuing the “[redacted] methods.”®3

One further point is worthy of mention in the context of Guantdnamo
Bay. The Bush Administration’s view is that the detainees at Guantinamo
are producing ‘enormously valuable intelligence.”® These claims, however,
have been doubted. For example, Lieutenant Colonel Anthony Christino, who
for six months prior to his retirement had regular access to the intelligence
coming from Guantdnamo Bay, has argued that its value has been ‘wildly
exaggerated’® and that the system of interrogation adopted at Guantinamo
provides intelligence that is ‘inherently unreliable.”®® The US Defense In-
telligence Agency has recently provided further indications of the potential
unreliability of evidence provided by detainees who have been coerced. It has
recently been claimed that the main intelligence source that linked Saddam
Hussein’s regime in Iraq with al Qaeda prior to the invasion of Iraq by the
United States, a Libyan national named Ibn al-Shay al-Libi, was rendered
to Egypt for interrogation. After the U.S. invasion of Iraq, Libi retracted his
allegations claiming that he had been subjected to ‘harsh treatment.” It has
been reported that:

[A] Defense Intelligence Agency report issued in February 2002 that ex-
pressed scepticism about Mr. Libi’s credibility on questions related to Iraq
and Al Qaeda was based in part on the knowledge that he was no longer
in American custody when he made the detailed statements, and that he
might have been subjected to harsh treatment.®’
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Effectiveness and the slippery slope

The proponents of a legalised system of coercion claim that there is no evi-
dence of slippage in the use of coercive interrogation. Posner and Vermeule
claim such arguments are ‘not supported by evidence.’®® Bagaric and Clarke
claim that such an argument ‘holds that while torture might be justified in the
extreme cases, legalizing it in these circumstances will invariably lead to tor-
ture in other less desperate situations.’®® They also claim ‘there is no evidence
to suggest that the lawful violation of fundamental human interests will nec-
essarily lead to a violation of fundamental rights where the pre-conditions for
the activity are clearly delineated and controlled.’”® The issue of slippage is of
importance because it bears directly upon the effectiveness of coercion. Coer-
cion will have no beneficial effect if, for example, it is used against people who
do not possess life-saving information. Contemplating a system that is ‘clearly
delineated and controlled,” assumes that such a system could be successfully
operated. It is apparent that in countries where attempts have been made to
control coercion, those controls have failed in the face of organizational and
operational pressures.’!

In responding to these denials of a slippery-slope and to link the problem of
slippage to the issue of effectiveness one has to examine the current evidence.
Contrary to Bagaric, Clarke, Posner, and Vermeule’s claims, there are in fact
several examples of this problem. In the context of the Israeli security forces’
use of coercive interrogations, it has been claimed by B’ Tselem that coercive
techniques have been used against an increasing range of people and well
beyond situations involving ‘ticking bombs’:

In practice, not only was torture not limited to “persons who planted tick-
ing bombs,” it was not even limited to persons suspected of membership in
terrorist organizations, or to persons suspected of criminal offenses. The
GSS regularly tortured political activists of Islamic movements, students
suspected of being pro-Islamic, religious sages, sheiks and religious lead-
ers, and persons active in Islamic charitable organizations, the brothers and
other relatives of persons listed as “wanted” (in an attempt to obtain infor-
mation about them), and Palestinians in professions liable to be involved in
preparing explosives[—]an almost infinite list. In a number of cases, wives
of detainees were arrested during their husbands’ detention, and the in-
terrogators even ill-treated them to further pressure their husbands. Also,
GSS agents used torture to recruit collaborators.”?

B’Tselem claim that most cases in which coercive methods have been
justified before the Israeli courts as involving the threat of a ‘ticking bomb,’
have proved ‘totally unsubstantiated.’”? It cites examples where the use of
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coercion against three detainees was justified on the grounds that they pos-
sessed information that would prevent terrorist attacks. In the case of one of
these detainees, the authorities claimed to have evidence from six witnesses
to support the allegation that a detainee was ‘active in a military organization.’
All three detainees were subsequently released without charge.” In addition,
‘from a sample of 162 Palestinians tortured by the GSS about whom complete
details are available regarding their post-interrogation fate, sixty-five were re-
leased without any proceedings having been initiated against them and forty-
one were placed in administrative detention. Only fifty-six were indicted.’”
B’Tselem also notes that some interrogations only occur during weekdays.”®
“Intensive interrogation,” then, is rather peculiar. The lethal bomb ticks away
during the week, ceases, miraculously, on the weekend, and begins to tick
again when the interrogators return from their day of rest.”’’ Elsewhere it has
been claimed that with some detainees there are long delays between arrest
and questioning with the use of coercion, which raises questions regarding
the urgency of the threat that led to the arrest.”® Further, regarding the violent
shaking of detainees, B’Tselem states that this technique is ‘supposed to be
used only in cases of extreme danger ... over the past two years, GSS in-
terrogators violently shook at least twenty-four Palestinians. Of these, eleven
were not indicted for any offense and no legal proceedings were initiated. Nine
others were released after being detained or imprisoned for several months.
Two were sentenced to imprisonment exceeding one year, and in two cases,
the legal proceedings against them have not yet been concluded’.”

Further slippage occurs in the Israeli example in terms of the numbers of
detainees who are subject to coercive methods. B’ Tselem estimates that the
vast majority of Palestinian detainees may have been subjected to coercion.
In addition, in its report on the treatment of detainees between September 2001
and April 2003, the Public Committee Against Torture in Israel (‘PCATT)
noted a ‘rapid deterioration in the ethics of GSS interrogations, 8! and states:

The achievements of the HCJ ruling of 1999 have been ground to dust.
The HCJ’s attempt to allow torture “only” in extreme conditions as the
improvisation of an interrogator in an “isolated case” that can be recognized
as legal “only” retroactively, has failed completely. Today, dozens and
maybe hundreds of Palestinian detainees are tortured monthly, with torture
and ill-treatment being the rule, and what the HCJ termed “reasonable
interrogation” being the exception.’?

Beyond the Israeli example, slippage is also evidenced in the Bush Admin-
istration’s ‘war on terror.” Commenting on coercive interrogation techniques
authorized by the Bush Administration and scandals such as Abu Ghraib,
David Gottlieb states that ‘[o]nce these powers were placed in the hands of
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poorly-trained reservists, they morphed into something more sinister.’®3 In-
deed, the current allegations surrounding detainee treatment in Guantinamo
Bay, Iraq, and Afghanistan strongly suggest that allowing coercion has led to
even more serious abuses. This is further evidenced by the testimony of a for-
mer military interrogator, Chris Mackey, in Afghanistan. Mackey recounts the
pressures that can produce slippage: ‘I knew that it was possible to make bad
decisions in the heat of the moment, that it was easy for emotions to overwhelm
good judgment. Following the rules to the letter was the safe route. Even enter-
taining the idea of doing otherwise was inviting “slippage.””’8* Mackey goes
on to describe that he discovered that the ‘safe route’ governed by the Geneva
Conventions ‘was ineffective,” and he attempted to ‘get around’ rules against
making physical threats and using sleep disturbance or deprivation.®> He also
recounts how he was encouraged by an intelligence sergeant to scare detainees
and how he began to use indirect threats of violence.® While Mackey empha-
sized that the Geneva Conventions were a significant consideration in limiting
his treatment of detainees, he provided some evidence of the pressures that
lead to slippage. CIA officials have also acknowledged growing pressures to
identify terrorist threats following 9/11. Dana Priest, writing about the CIA’s
Counterterrorist Center, quotes one CIA official as claiming that following
9/11: ‘[The] logic [of operations officers and analysts] was: If one of them
gets loose and someone dies, we’ll be held responsible.’’

The difficulty of correctly identifying terrorists

In a recent story in the Washington Post it was reported that the United State’s
National Counterterrorism Center has a database of 325,000 people who are
suspected of being linked to international terrorism. This list has grown signif-
icantly since 2003 when the database contained 75,000 names. The expansion
of this database has raised concerns of whether or not all the people listed are
in fact linked to terrorism.®® Events since 9/11, including the identification of
large numbers of people alleged to have links to terrorism illustrates a fun-
damental challenge for coercive interrogation: the need to correctly identify
those who should be subject to such methods. Bagaric and Clarke identify
five variables that they claim are ‘relevant in determining whether torture is
permissible.’®” One of the variables is the ‘likelihood’ of the detainee’s guilt
or possession of relevant information. They admit that ‘[i]t will be rare that
conclusive proof is available that an individual does, in fact, possess the re-
quired knowledge [and] potential torturees will not have been through a trial
process in which their guilt has been established.”®® They claim that this is not
a ‘decisive objection . . . to the use of torture’ because trials do ‘not seem to be
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and Clarke are prepared in this context to allow the infliction of ‘all forms
of harm’ based on evidence standards that are significantly lower than that
required to convict people for the most minor criminal offenses.

Bagaric and Clarke’s dismissal of basic evidentiary requirements increases
the likelihood that some, perhaps even many, completely innocent people
would be victims of their legalized system of torture. This is a problem that
is likely to be exacerbated in circumstances where it is believed that a terror-
ist attack is imminent and time is of the essence. In such circumstances the
pressures created by an emergency leads to action being taken against people
on weak evidence. In this specific respect, Priest quotes a former senior intel-
ligence officer thus: “Whatever quality control mechanisms were in play on
September 10th were eliminated on September 11th.’®> Consequently, where
coercive interrogation has been permitted, there are pressures to act against
individuals without guilt or knowledge being ‘patently obvious.”®® In addi-
tion, authorities can, and do, make serious mistakes, as did the police recently
in London when they shot dead an innocent man wrongly believed to be a
terrorist suspect.”* A mistake as to identity was also made during investiga-
tions following the al Qaeda terrorist attacks in Madrid.”> Jones and Smith
note that ‘seemingly incontrovertible evidence can prove to be false: for two
weeks during investigations last year into the Madrid train bombings, the
FBI mistakenly thought it had found the fingerprint of an American lawyer,
Brandon Mayfield, on evidence linked to the terrorists.””® Recent disclosures
regarding the abuse of Iraqi detainees by United States forces suggest signifi-
cant numbers of detainees were not in fact insurgents or terrorists. In a recent
Human Rights Watch report a sergeant recounted:, “We were told by [military
intelligence] that these guys were bad, but they could be wrong, sometimes
they were wrong.’®” He continues:

The point of [the coercion] was to get them ready for interrogation. [The
intelligence officer] said he wanted the [detainees] so fatigued, so smoked,
so demoralized that they want to cooperate. But half of these guys got
released because they didn’t do nothing. We sent them back to Fallujah.
But if he’s a good guy, you know, now he’s bad guy because of the way
we treated him.”8

It has become increasingly apparent that many individuals detained by the
United States as part of the ‘war on terror’ have no connection to terrorism
and do not possess the specific knowledge that is being sought. This is a result
of a range of factors including the selling of supposed ‘terrorists’ to United
States forces and the poor quality assessment of individuals when they are
first screened by inexperienced military intelligence officers.”” Indeed, early
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internal intelligence assessments at Guantanamo Bay suggested that fifty-
nine detainees (nearly 10% of the total number of detainees at the camp) did
not meet screening criteria for deciding which prisoners should have been
sent to Guantdnamo Bay. A report in the Los Angeles Times claimed that an
operational commander at Guantdnamo Bay had gone to Afghanistan and
complained ‘that too many ‘Mickey Mouse’ detainees were being sent to the
already crowded facility.”!°° Supporting the existence of a continuing problem
at Guantdnamo involving the detention of innocent people, a recent report in
the Washington Post found:

Among those [recently] released from Guantdnamo is Mamdouh Habib, an
Egyptian-born Australian citizen, apprehended by a CIA team in Pakistan
in October 2001, then sent to Egypt for interrogation, according to court
papers. He has alleged that he was burned by cigarettes, given electric
shocks and beaten by Egyptian captors. After six months, he was flown to
Guantdnamo Bay and let go earlier this year without being charged.!?!

Similarly, in a recent interview for CBS news, Sargeant Erik Saar, a United
States Army linguist who worked at Guantdnamo for three months, echoed
these problems.

Some of [the detainees] were conscripts who actually were forced to fight
for the Taliban, so actually had taken up arms against us, but had little or no
choice in the matter . . . . Some of them were individuals who were picked
up by the Northern Alliance, and we have no idea why they were there,
and we didn’t know exactly what their connections were to terrorism. '

This problem of misidentification has also been acknowledged in the Israeli
experience of coercive interrogation. In a newspaper interview cited by the
Public Committee Against Torture in Israel, a GSS interrogator admitted, ‘To
say that [shaking and beating] always succeeds?—it doesn’t. I also had a
case when we thought mistakenly that someone was a bomb [sic], and only
afterwards it became clear that he was an activist, but not related to that specific
terrorist attack.”!9

The coercive interrogation of those who are not guilty of wrongdoing is
one of the starkest illustrations of why coercion is inherently problematic.
The infliction of serious harm, or even death, as suggested by Bagaric and
Clarke,'* on the innocent significantly raises the cost of a legally-sanctioned
system of coercion. Based on past experience, prohibitions or restrictions
placed on particular methods of coercion or the circumstances in which those
methods are to be used, do not provide much of a guarantee that they will
not be transgressed. Indeed, the decision of the Bush Administration to ex-
clude ‘unlawful combatants’ from the legal protections offered by the Geneva
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Conventions has led to confusion amongst military personnel and the system-
atic undermining of guidance that was given.'® This has resulted in torture
and ill-treatment of detainees, and also the abuse of detainees, irrespective of
their guilt.'% It cannot be assumed, however, that the problem of slippage can
be explained merely by the absence of clear legal rules, and therefore could be
more easily controlled within a legal framework. The Israeli experience sug-
gests that legal rules may fail to operate as a control on coercive interrogation
where there is an unwillingness to enforce or be restrained by those rules.!"?
Indeed, there is emerging evidence that the US military has failed to properly
investigate and take legal action against military personal that have abused,
or even unlawfully killed detainees. A recent report by Human Rights First
that examined detainee abuse by U.S. forces in Iraq and Afghanistan since
August 2002, notes:

[T]he handling of death cases to date shows internal government mech-
anisms to secure accountability were badly dysfunctional during a time
when torture and abuse in U.S. custody was at its worst. Commanders
failed to convey that detainee deaths were to be taken seriously. Detainee
death investigations were fundamentally flawed, and often did not meet
the Army’s own regulations. The result has been a pattern of impunity for
the worst violations, with punishment for bad behavior too little and too
late, and a still incomplete picture of what really went wrong.'%®

Recent research by Denbeaux and Denbeaux suggests that the factual ba-
sis for the continued detention of many Guantdnamo detainees appears weak.
The research is based on ‘written determinations the Government has pro-
duced for detainees it has designated as enemy combatants . .. [the] proofs
upon which the Government found that each detainee, is in fact, an enemy
combatant.”!%” Denbeaux and Denbeaux have found inter alia the government
defines someone as being ‘associated with al Qaeda’ as applying to ‘anyone
who the Government believed ever spoke to an al Qaeda member. Even un-
der this broad framework, the Government concluded that a full 60% of the
detainees do not have even that minimum level of contact with an al Qaeda
member.’''” They have also found that ‘a majority [55%] of those who con-
tinue to be detained at Guantdnamo have no history of any 3(b) hostile act
against the United States or its allies. This is true even though the Govern-
ment’s definition of a 3(b) hostile act is not demanding.’!!! This research has
also raised questions regarding the strength of evidence being used against
detainees labelled as ‘enemy combatants.’'!?

These findings have been supported by a review of 132 prisoner files,
along with a review of ‘heavily censored” Combatant Status Review Tribunal
transcripts for 314 Guantdnamo detainees. Hegland found:
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Many of them are not accused of hostilities against the United States or
its allies, Most, when captured, were innocent of any terrorist activity,
were Taliban foot soldiers at worst, and were often far less than that. And
some, perhaps many, are guilty only of being foreigners in Afghanistan or
Pakistan at the wrong time. And much of the evidence — even the classified
evidence — gathered by the Defence Department against these men is flimsy,
second-, third-, fourth- or 12th hand. It’s based largely on admissions by
the detainees themselves or on coerced, or worse, interrogations of their
fellow inmates, some of whom have been proved to be liars. '3

There is also evidence that some of those who have been ‘rendered’ from
US custody to other countries for questioning, detained for long periods and
allegedly tortured, have in fact been innocent of terrorist activity. For exam-
ple, it has recently been reported that the CIA inspector general is currently
investigating so called ‘erroneous renditions.” According to the Washington
Post:

One official said about three dozen names fall in that category; others
believe it is fewer. The list includes several people whose identities were
offered by al Qaeda figures during CIA interrogations, officials said. One
turned out to be an innocent college professor who had given the al Qaeda
member a bad grade, one official said. “They picked up the wrong people,
who had no information. In many, many cases there was only some vague
association” with terrorism, one CIA officer said.!'*

Finally, of all the detainee abuse scandals in Iraq that have attracted inter-
national attention since 9/11, the abuse of detainees at Abu Ghraib prison is
one of the most prominent. One of the less publicised aspects of this scan-
dal involves the number of people that may have been wrongly detained at
the prison. Janis Karpinski, the former Army Reserve Brigadier General who
was in charge of Abu Ghraib at the time of the abuse, has claimed in a recent
interview that many of the detainees possessed no ‘actionable intelligence’:

I can tell you that from the military intelligence interrogators, they wanted
to release — after very brief initial interviews, or initial interrogations as
they call them, to get basic information — they wanted to release easily 80
percent of the prisoners that were being held at Abu Ghraib ... Because
they were in the wrong place at the wrong time, they had no actionable
intelligence, they didn’t know anything about any of the questions that
they were asking them. But they weren’t allowed to ... And at one point,
when I was protesting that, I was told, “I don’t care if we’re holding
15,000 innocent Iraqis. We’re winning the war” . . . And my response was,
“Not inside the wire, you’re not.” Because every person that we’re holding
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who is innocent becomes our enemy the minute they walk out of any
prison.

Conclusion

The problems associated with coercive interrogation that have been discussed
in this article suggest that scholarly and judicial claims regarding the effec-
tiveness of coercion must be treated with caution. Much of the discussion
in this area tends to draw on limited sources, often without detailed analy-
sis and both scholars and judges tend to generalize from the use of specific
examples. So what can we say with certainty? There are two conclusions
that can be drawn from this analysis. First, coercion does sometimes work.
There are enough examples of coercive interrogation apparently leading to
the disclosure of life saving information that it is simply not credible to argue
that it never works. Second, despite the fact that it does sometimes produce
life-saving information, there are also serious and inherent problems with the
use of coercion. This article has highlighted some of the problems associ-
ated with coercion: false confessions and information and the problem of the
slippery slope in which coercion is used for unauthorised purposes. It is also
clear that in the context of the ‘war on terror’ there has been a significant
problem of people being wrongly identified as terrorists or as possessing in-
telligence on the basis of highly dubious evidence.!'> Thus in the real world
of intelligence gathering and state responses to terrorism, claims that coercive
interrogation is effective have to be judged not only on the basis of those cases
where it has worked, but also on the basis of the many instances where it has
failed.
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